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REASONS FOR DECISION

Introduction

1. On the 23 February 2026, | rejected and dismissed the Applicants’ Urgent Application for Interim
Relief. | now provide my reasons for doing so.

Background

2. On 13 January 2026 the applicants filed an urgent application seeking urgent interim relief. The
application was supported by a sworn statement of urgency, an undertaking as to damages and
a number of sworn statements in support of the application namely: sworn statement of Obed
Tukula, sworn statement of Edricks Warsal, sworn statement of Jethro Moli and sworn statement
of Isaac Buleban.

3. The orders sought are as follows:-

1) Anorderto restrain the First Respondent whether by itself, its directors, officers, empioyees,
agents, contractors or any person acting on its behalf from carrying out or attempting to carry
out any of the following pending final determination of this proceeding: -

a) Evicting or attempting to evict the Applicants or any other persons in actual
occupation of any part of the land comprised in Lease Title No. 04/3021/1083;

b} Demolishing, damaging, removing, cutting, fencing off, or othen/vise interfering with
any homes, structures, fences, gardens, or other improvements erected by the
Applicants or other persons in actual occupation of the land comprised in Lease Title
No. 04/3021/1083; and

¢) Obstructing, harassing, intimidating, or othenivise interfering with the quiet
occupation and use of the land by the Applicants or other persons in actual
occupation;

2) An order restraining the Second Respondent, including through the Vanuatu Police Force,
from assisting, facilitating, authorising, or participating in any act by the First Respondent
which would have the effect of:-

a) Evicting or attempting fo evict the Applicants or any other persons in actual occupation
of any part of the land comprised in Lease Title No. 04/3021/1083;

b) Demolishing, damaging, removing, cutting, fencing off, or othen/vise interfering with any
homes, structures, fences, gardens, or other improvements erected by the Applicants or
other persons in actuat occupation of the land; and

¢) Obstructing, harassing, intimidating, or othen/vise interfering with the quiet occupation
and use of the land by the Applicants or other persons in actual occupation;
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4. As it was filed on an urgent basis, the matter was initially listed for 16 January 2026. The
applicants conceded to requests for adjournments from Counsel for the respondents and the
hearing was adjourned a number of times on 21 January and again on 29 January. The matter
was finally heard on 9 February.

5. The first respondent, Luganville Development Holding Limited (LDHL) filed a response in
~ opposition to the application with a sworn statement of Glen Graig in support. They objected to
the orders sought by the Applicants and that the urgent application be dismissed.

Submissions

6. The Applicants submitted that they are all residents of Solomon Hill in Santo. The subject land
being custom land, they obtained authorisation to settle on the land from Joe Johnny and Kuvu
Noel as representatives of the custom owners. As a result, they have built their homes and
continue their livelihood on the land. It was submitted that LDHL obtained a lease over the subject
fand on 30 May 2025.

7. It was submitted that the need for urgent court intervention arises due to damage to some of the
Applicants’ properties purportedly by agents of LDHL and that there is a clear intention to have
them evicted from the land. These has led to increased fear and distress that irreparable harm
will be caused if they are evicted from the land. The Applicants say there is a serious question o
be tried as they have overriding interests under s 17 (g) of the Land Leases Act [CAP 163]. They
argue that a constructive trust exists and that it would be unconscionable to allow LDHL to evict
them from the land.

8. It was further submitted that a serious question remains regarding the validity of the transfer of
the lease to LDHL in view of the Court of Appeal decision in Johnny v Molbarav [2024] VUCA
12.

9. LDHL in oppesition to the application submitted that the urgent application be dismissed in its
entirety. In summary, it was submitted that there were procedural deficiencies with the urgent
application and the applicants have misrepresented the facts alleged as a basis for the urgent
application. It was submitted that LDHL has not threatened the appficants with eviction and that
there is no serious question to be tried as the applicants are not protected under s17(g) of the
Land Leases Act. If was also submitted that the Applicants lacked standing to challenge the lease
and finally that the balance of convenience favours the first respondent. As they have an
indefeasible title. It was also submitted that the urgent application is premature as LDHL has not
sought any eviction orders against the applicants. It was finally submitted that the Applicants may
have a cause of action against Joe Johnny who fraudulently sold them land when he had no
lawful authority to do so.

10. For the second respondent, it was submitted that the urgent application be struck out as there is
no serious question to be tried.
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Discussion
11. The area in question is located at Solomon Hill, Santo and is covered by lease title No
04/3021/1083 (the Property) which LDHL acquired from the National Bank of Vanuatu and
became the registered proprietor on 30 May 2025.
12. The urgent application is made pursuant to rule 7.5 of the Civil Procedure Rules which provides:

‘7.5  Application for interlocutory order before a proceeding is started

(1) Aperson may apply for an interlocutory order before a proceeding has started if

(a) the applicant has a serious question to be tried: and

(b} the applicant would be seriously disadvantaged if the order is not granted.

{2) The application must:
{a) sef out the substance of the applicant's claim; and
(b) have a brief statement of the evidence on which the applicant will rely; and

(c) set out the reasons why the appiicant would be disadvantaged if the order is not
made; and

(d) have with it a sworn statement in support of the application.

(3) The court may make the order if it is satisfied that:

{a) the applicant has a serious question fo be tried and, if the evidence brought by the
applicant remains as it is. the applicant is likely to succeed; and

(b) the applicant would be seriously disadvantaged if the order is not made.

(4) When making the order, the court may also order that the appiicant file a claim by the  time
stated in the order.”
{emphasis added)

13. The Court can only make the orders sought if it is satisfied that the applicants have a serious
question to be tried and if, the evidence remains the same the applicants are likely to succeed.
Secondly, the Court may make the order if it is satisfied that the applicants would be seriously
disadvantaged if the order is not made. If so, then the court must also consider the balance of
convenience between the parties. (see: Valele Family v Touru [2002] VUCA 3).

14. In support of the application, the applicants say they obtained permission to be on the land from
Joe Johnny. Isaac Buleban in his sworn statement says he moved onio the land in 2017 and
acquired a plot from Joe Johnny who told him he was the custom owner. Joe Johnny was then
living with his family on the land. Recently he became aware a company owned the land and he
“heard” rumours that they will be forcibly removed from the land. Out of concem for his family
and properties he is supporting the application to stop the eviction.
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Obed Tukula in his sworn statement also says he moved onto the land around 2017 and built his
home. He believed Joe Johnny owned the land or had customary rights to allow people onto the
land. Only recently he ‘heard” that a company owned the land and wanted to evict people living
on the land. Out of concemn for his property and investments he supports the urgent application
to stop the eviction.

Jethro Moli in his swom statement says he is a chief from Ambae. He was evacuated with his
people to Santo around 2017 and 2018 due to the volcanic eruptions. They were introduced to
Joe Johnny and Kuvu Noel as custom owners of the tand who gave them part of the land to
resettle his people. Until recently he also *heard” that a company owned the land and would be
evicting them. Out of concemn for his people and their properties he wanted the eviction to be
stopped.

Edricks Warsal in his sworn statement says he also lives on the land and saw Samuel Tiwok
cutting fences on his property. He reported the matter to the Police and at a round table meeting
with the Police, Mr Tiwok admitted that he was sent by Glen Graig of LDHL to cut the fences.

All the applicants say they "heard” that they were going to be evicted from the Property. There
was no evidence filed by any of them of any eviction proceedings taken against them by LDHL.

Glen Graig says in his swom statement in support of the opposition to the application that he
was engaged by LDHL to manage the development of the Property on behalf of LDHL. He denies
that the applicants have been threatened with eviction and says residents were informed they
could remain on the Property in the present time and they have not requested Police assistance
to remove anyone. He says no eviction proceedings have been taken against the applicants and
the residents were informed to attend the LDHL offices to get any information they required.

Mr Graigs evidence is that no eviction proceedings have been taken against the applicants.
Therefore, the application to stop the eviction of the applicants is premature.

. Serious question fo be tried

The applicants say they have a serious question to be tried. The serious question is whether they
are entitled to 517 (g) rights under the Land leases Act t remain on the land. Section 17 (g) states:

“17. Overriding inferesis

Unless the conlrary is expressed in the register, the propriefor of a registered lease shail
hold such lease subject to such of the following overriding liabilities, rights and interests as
may, for the time being, subsist and affect the same, without their being noted on the
register —

{g) the rights of a person in actual occupation of land save where enquiry is made of such
person and the rights are not disclosed; and

Provided that the Director may direct registration of any of the liabilities rights and inferests
herein before defined in such manner as he may think fit.”




22. It was argued that the applicants have an overriding interest as they have been making their
living on the land before LDHL acquired the lease and LDHL failed to make a proper inquiry as
fo the nature of their occupation before the acquisition.

23. ltis not disputed that the applicants entered and occupied the land upon authorisation by Johnny
Joseph and Kuvu Noel as representatives of the custom owners. Kuvu Noel is now deceased
and the applicants have not shown any evidence of his entitlement under custom. As for Johnny
Joseph the Court of Appeal in Johnny v Molbarav [2024] VUCA 12 rejected his attempts to
assert any interest in the Property under s100 of the Land Leases Act as it found that he was not
the declared custom owner. In 2025, Mr Johnny in LDHL v Joe Johnny CC25/2917 attempted
to stay the eviction orders evicting him from the Property but was unsuccessful as he failed to
show that he was the declared custom owner.

24. Mr Joe Johnny has never been declared custom owner of the subject land and has never held
any lease interest in the land therefore he had no authority in custom and in law to give or to
allow that applicants to reside on the land. LDHL has acquired good title by registering its lease
hold interest on 25 May 2025. (see: William v William {2005] VUCAZ25; Combera v Sope [2016]
VUCA 42 and Guan Kai v Tom [2022] VUUSC 35)

25. Therefore, there is no serious question to be fried and if the evidence remains as it is the
applicants are not likely fo succeed.

Balance of convenience
26. Taking info account the discussions above, the balance of convenience favours LDHL. It is the
registered proprietor of the lease and is entitled to quite enjoyment of its interest. It has not sought
eviction orders against the applicants and they have not shown any evidence of that.
27. | accept that, there were some procedural deficiencies in the naming of some of the applicants,
however the application is determined by applying rule 7.5 of the Civil Procedure Rules.
Result

28. Accordingly, the application was dismissed for the above reasons.

29. The file is returned to the registry for re-allocation to another Judge.

.....................

Dudley Aru®,
Judge
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